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District : UDALGURI. 

 

IN THE COURT OF MUNSIFF , UDALGURI. 

 

Present :    N.C.BHUYAN, AJS, 

MUNSIFF , UDALGURI. 

 

Thursday , the 06th day of October, 2016. 

TITLE  SUIT NO. 07/2011 

 

Pusparam Baishya                      

                 ….Plaintiff. 

-vs- 

Nagen Biswas  & ANR                                         ....Defendants. 

 

This suit coming on for final hearing on 28/09/2016  in the presence of:- 

             P.Sutradhar   Advocate for the plaintiff  

M.C. Narzary  Advocate for the defendant 

 

And having stood for consideration to this day, the Court delivered the 

following judgment:- 

 



 

JUDGMENT 

 

 

1. In the instant suit, the judgment and decree was already passed on 

19.10.2015 and 29.10.2015 respectively. By the said judgment and 

decree the suit of the plaintiff was decreed on contest with cost. Being 

aggrieved with the said judgment and decree, the defendants preferred 

an appeal against the said judgment and decree before the Hon’ble Civil 

Judge, Udalguri.  

2. Accordingly Hon’ble Civil Judge, Udalguri vide order dated 17.03.2016 

remanded back the instant case to this court for limited purpose. Hon’ble 

Civil Judge, Udalguri vide order 17.03.2016 directed this Court to issue 

fresh Advocate Commission to ascertain the status of the land as well as 

directed to determine the Issue No. 5 and Issue No. 9 by ascertaining the 

question of fact as to whether the schedule C land is a part of the patta 

land belonging to the plaintiff or is a government land.   

3. Hon’ble Civil Judge, Udalguri also directed this court to dispose of the suit 

in accordance of law within 6 months from the date of receipt of the 

record without taking further evidence.  

4. Accordingly the case record of the instant suit was received by this court 

on 20.04.2016 as informed by the Civil Bench Assistant of this court.  

5. To understand the case in hand and for clarity, I would like to discuss the 

contents of the plaint and written statement, briefly.  

6. The case of the plaintiff is that the plaintiff is the owner of the 2 kathas 

14 lechas of land covered by dag No. 96 and periodic patta No. 123 in the 

village Gelabil under Orang mouza. The plaintiff claimed that in the year 

2000, the defendant approached the plaintiff to allow him to open a tea 

shop on rent and accordingly the plaintiff constructed one room with CI 

sheet roof and bamboo fencing described in schedule C of the plaint and 

the plaintiff gave the same to the defendant on a monthly rent of Rs. 

100/- from 05.02.2000. The plaintiff also claimed that the defendant was 

paying the rent regularly. However since July 2012, the defendant 

stopped paying the rent and that in August 2011 the defendant issued an 



advocate notice to the plaintiff, claiming that the suit shop is situated in 

the government land and not in the land of plaintiff.   

7. To the case of the plaintiff, the defendant filed the written statement and 

claimed that the schedule C land is a government land and not a part of 2 

kathas 14 lechas of land covered by dag No. 96 and periodic patta No. 

123 in the village Gelabil under Orang Mouza and also claimed that they 

never entered into any kind of tenancy with the plaintiff.  

8. On the basis of the pleadings of the plaintiff and the defendants, ten 

issues were framed by this court. It is also found that during trial, the 

plaintiff adduced the evidence of four witnesses and defendant adduced 

the evidence of three witnesses, who were cross examined by the other 

side.   

9. After perusal of the documents exhibited in the suit and hearing oral 

arguments of both sides and after appreciation of the evidence on the 

record, this court vide order dated 19.10.2015 decreed the suit of the 

plaintiff on contest with cost and against which, it is already mentioned 

that the defendant filed an appeal bearing Title Appeal No. 07/2015.  

10. It is already mentioned that the Hon’ble Civil Judge in Title Appeal No. 

07/15, remanded this case to this court for limited purpose. Hon’ble Civil 

Judge, Udalguri vide order dated 17.03.2016 directed this Court to issue 

fresh Advocate Commission to ascertain the status of the land as well as 

to determine the Issue No. 5 and Issue No. 9 by ascertaining the question 

of fact as to whether the schedule C land is a part of the patta land 

belonging to the plaintiff or is a government land.  Hon’ble Civil Judge, 

Udalguri also directed this court to dispose of the suit in accordance with 

law within 6 months from the date of receipt of the record without taking 

further evidence.  

11. For clarity, I would like to go through Issue No.5 and Issue No.9 as 

available in the record. 

(v) Whether the plaintiff has right, title and interest over the 

suit land? 

(ix)Whether the schedule C land is a Government land 

belonging to the PWD department? 



 

12. Accordingly this Court appointed, vide order dated 21.04.2016, Learned 

Counsel Rajib Sarmah as Advocate Commissioner to determine as to 

whether schedule C land is a part of patta land belonging to the plaintiff 

or is a government land with the help of local circle officer, lat Mandal in 

presence of learned counsels for the both parties.  

13. Moreover, vide same order i.e. 21.04.2016 this court also asked the 

concerned Circle Officer to assist the Advocate Commissioner by deputing 

Lat Mandal with the relevant chitha, map and scale. Accordingly on 

01.07.2016 Learned Advocate Commissioner Rajib Sramah submitted the 

report. After that Advocate Commissioner Rajib Sarmah (CW2) was 

examined, cross examined by both the plaintiff and defendant. However, 

at the time of the cross examination of Advocate Commissioner Rajib 

Sarmah, Learned Counsel for the both side raised objection against the 

report of the commissioner and agreed that new commission is to be 

appointed in order to ascertain as to whether C schedule is a patta land 

or government land.  

14. Considering the submission of learned counsel of both sides and as the 

report of the commission was silent on some vital points, which were 

required to be clarified for determining the real question in dispute, vide 

order dated 16.07.2016, Learned Advocate Philiman Baskey was 

appointed as a New Commissioner to ascertain as to whether C schedule 

land is a patta land or government land with the help of the local Circle 

Officer, Kanango in presence of the learned counsel of both sides. 

Moreover the concerned Circle Officer was also asked to assist the 

Advocate Commissioner by deputing Lat Mandal, Kanango with the 

relevant chitha, map and scale.  

15. Accordingly learned Advocate Commissioner Philiman Baskey submitted 

the report of the commission and also the report of the Kanango was 

received from the office of the Mazbat Circle Office. It is found that 

learned Advocate Commissioner, Philiman Baskey, in his report dated 

16.09.2016., stated that he did not find any government land between 

the village road and the patta land in the western side of the patta land  

and that he could not ascertain the suit room whether it falls under the 

schedule land as more land was found than the land shown in the writ.  



16. On the other hand the concerned Lat Mandal stated in his report, 

submitted vide memo No. M(V) 159 dated 26.08.2016, that the tea stall 

of Nagen Biswas falls within the plot of land covered by dag No. 96 and 

periodic patta No. 123 of village Gelabil which is in the name of Pusparam 

Baishya.   

17. Both the Lat Mandal as well as the Advocate Commission Phillman Baskey 

were subjected to the cross examination of both the sides who were 

examined as CW3 and CW4.     

18. I also gave careful attention to the arguments put forwarded by the 

counsels for both sides. During argument learned. Counsel for the 

defendant namely M.C. Narzary argued no person is entitled to obtain a 

lease in respect of land within 35 feet from the centre line of public road 

to this point. To this effect learned Counsel for the defendant mentioned 

about the Rule 23 of the Assam Land and Revenue Regulation 1886.  

19. Rule 23 of the Assam Land and Revenue Regulation 1886 lays 

down– “(1) nothing in these rules shall entitle any person to obtain a 

lease in respect of land within 35 feet of the centre line of a public road. 

Any person occupying or encroaching on such land shall be liable to 

ejectment under Rule 18 of the Rules.  

Explanation- the expression “public road” includes (i) any road maintained 

by the State Government or by a local authority and (ii) any other road 

declared by the State Government to be a public road for the purpose of 

this rule.  

(2) Except under the general or special order of the State Government, 

no new periodic lease shall be issued in respect of land within one chain 

(66 feet) of the 35 feet reservation from the centre line of the road 

maintained by the State Government”.  

20. Learned Counsel for the defendant, in support of his argument, also cited 

the judgment passed by Hon'ble Gauhati High Court in “Assam 

Chemical Pharmaceutical Private Limited Vs State of Assam and 

another 2004(1) GLT 482 (Gau). 

21. On the other hand Learned Counsel for the plaintiff P. Sutradhar argued 

that this judgment cited by the learned counsel for the defendant is not 

applicable in the suit because the said judgment was passed by Hon'ble 

Gauhati High Court and Hon'ble Gauhati High Court has the ample power 



to pass order under Article 227 of the Constitution. However the 

jurisdiction of the civil court is barred U/S-154 (1)(a) of Assam 

Land and Revenue Regulation.   

Section 154(1)(a) of  Assam Land and Revenue Regulation 1886 

specifically lays down that  no civil  court shall exercise  jurisdiction in any 

of the following (a)  questions as to  validity  or effect of settlement , or 

as to whether the conditions  of any settlement  are still enforced..   

22. Learned Counsel for the plaintiff also argued that this court has limited 

jurisdiction to try the case as imposed by the Hon'ble appellant court. 

Learned Counsel for the plaintiff cited the judgment passed by the  

Hon'ble Gauhati High Court in “Sri Produmnya Das Purkayastha- Vs- 

Sri Rajendra Kumar Das and ORS (1990) 2 GLR 412”. In the said 

case plaintiff was granted annual patta in respect of the suit land and he 

was in a possession of the suit land and also he paid the land revenue. 

Later on, the annual patta was held to be wrongly issued by the Asstt 

Settlement Officer and being aggrieved by the order passed by Asstt 

Settlement Officer, One suit was filed in the court of Munsiff  Court in 

Nagaon  for  declaration of  right,  title and interest and confirmation of 

possession. The court of Learned Munsiff, Nagaon decreed the said suit. 

An appeal was filed against the said judgment in the court of Civil Judge, 

Nagaon, but it was dismissed. Hence the said case was brought before 

the Hon’ble Gauhati High Court and Hon’ble Gauhati High Court held that 

the bar of section  154(1)(a) of  Assam Land and Revenue Regulation 

1886 is applicable and held that the court below were not justified in 

entertaining the suit and decreeing the same. 

23. The Learned Counsel for the plaintiff argued that once patta is issued in 

the name of the plaintiff it could not be cancelled by this court and any 

grievance, with the issuance of the patta in the name of plaintiff, can be 

raised before the appropriate authority i.e. Board of Revenue.  

24. Learned Counsel for the plaintiff also cited that the judgment passed by 

the Hon'ble Gauhati High Court in “Jenar Marak -Vs- Garo Hills 

Autonomous  District Council and ORS 2009 (4) GLT 611” in which   

Hon'ble Gauhati High Court held that the patta cannot be cancelled  as 

there is no provision for cancellation of patta in  Assam Land and 

Revenue Regulation 1886 which is applicable within  the state of 



Meghalaya including  GHADC. However the patta can be annulled subject 

to non payment of land revenue”.  

25. Learned. Counsel for the plaintiff also argued that once annual patta is 

issued until annual patta is cancelled, the annual patta is deemed to be 

renewed years after years. To this point Learned. Counsel for the plaintiff 

cited the judgment passed in “Puspendra Das and ORS- Vs- Binu Das 

and ORS 2004(1) GLT 269” in which is   Hon'ble Gauhati High Court 

held that “until annual patta is cancelled or notice of its renewal is given 

to patta holder by the authorities concerned, the holder of annual patta  

has the good title”. 

26. For clear understanding of the status of the suit land, the relevant 

portions of examination and cross examination of CW3 and CW4 are 

reproduced here.  

27. Mangal Basumatary is the Lat Mandal as well as the i/c Kanango of 

Mazbat Revenue Circle and he was examined as CW3 who stated in his 

examination that on 27.08.2016 as per direction of the Circle Officer 

Mazbat he went to take the measurement of 2 kathas and 14 lechas of 

land covered by dag No. 96 and Patta No. 123. Accordingly he went to 

the place with trace map of the village. CW3 also stated that after taking 

measurement of the said patta land he got 53.764 lechas land and the 

measurement of the suit room which is in the said dag is 15X25 square 

feet and that room is within the land covered by dag No, 96 and patta 

No. 123. CW3 also admitted that at the time of the settlement the 

periodic patta was to be issued after leaving 75 feet from the middle 

point of the National Highway as well as 35 feet from the middle point of 

the village road. However in 1987 when the patta was issued over the 

suit dag, no road side land was reserved. However, though no road side 

land is reserved, patta is continued to be valid in the name of Pushpa 

Ram Baishya. 

28. During cross examination of CW3 by the plaintiff, CW3 admitted that 

there is not government land between the suit dag land and National 

Highway and there is no government land between the suit dag land and 

the village road. CW3 also admitted that the shop of Nagen Biswas is in 

the suit land and adjacent to the village road.  CW3 also stated that even 

if 75 feet from the National Highway and 35 feet from the village road is 



left out, the said land would have been in the name of Pushpa Ram 

Baishya and the left out land would have been covered by the annual 

patta. On the other hand in the cross examination of CW3 by the 

defendant, CW3 admitted that the suit land is adjacent to National 

Highway as well as the village road.  

29. On the other hand Advocate Commissioner Philiman Baskey was 

examined as CW4 and during his examination, CW4 stated that he was 

asked to take measurement of 2 kathas 14 lechas land covered by dag 

No. 96 and patta No. 123 of Gelabill village and after that he was directed 

to find out whether the suit room of the defendant is in the said land and 

on the day of the commission, revenue staff came to the place with trace 

map. 

30. CW4 also admitted that he did not submit his report on the basis of the 

report submitted by Kanango and he submitted his report on his own 

finding. CW4 also admitted that as per his report the width of the national 

highway is 33.4 feet. 

31. Moreover, CW4 admitted that for taking measurement of a plot of land, 

the measurement of four sides of land is to be taken and that he has 

submitted his finding without taking the measurement of the eastern side 

of the said dag. 

32. On the other hand during cross examination CW4 by the defendant, CW4 

stated that the size of the suit land is rectangular. Moreover, CW4 

admitted that there is no government land between National Highway and 

the suit dag land. CW4 also admitted that there is no government land 

between the suit dag land and village road. Moreover, there is no land for 

road side reservation near the National Highway and village road.       

33. What is transpired from the statement of CW3 and CW4 is that both CW3 

and CW4 during their cross examination admitted that there is no 

government land between the village road and suit dag land as well as 

between the National Highway and the suit dag land. Both CW3 and CW4 

gave their statement on oath. So far as suit schedule C land is concerned 

in its western part, a village road is shown in the plaint and as per both 

CW3 and CW4 there is no government land between the village road and 

the suit dag land. Moreover CW3 also admitted that the shop of Nagen 



Biswas is in the suit land and adjacent to the village road. Both the 

parties got ample opportunities to cross examine both CW3 and CW4. 

34. Hence there is no doubt that there is any government land between the 

village road and the suit C schedule land.  

35. It is also found that the plaintiff submitted the land holding certificate, 

Jamabandi copy, revenue paying receipts in connection with the suit 

land. Moreover vide order dated 17/10/2105 it was mentioned in the 

instant suit that vide petition no. 597/15 filed by the plaintiff vide 

which the petitioner submitted one linkage certificate of Ext.1 ( Annual 

Patta No.59)  and Ext.2 ( Jamabandi Copy of P.P. No. 123) issued by 

the appropriate Land & Revenue Authority. It is also found that the 

defendant did not raise any objection against the said petition. Same 

shows that the suit land is a periodic patta land and is in the name of 

the plaintiff.  

36. Moreover CW3 deposed that in 1987 when the patta was issued over 

the suit dag, no road side land was reserved. However, though no 

road side land is reserved, patta is continued to be valid in the name 

of Pushpa Ram Baishya. CW3 also stated that even if 75 feet from the 

National Highway and 35 feet from the village road is left out, the said 

land would have been in the name of Pushpa Ram Baishya and the left 

out land would have been covered by the annual patta. Also the bar of 

section 154(1)(a) of  Assam Land and Revenue Regulation 1886 is 

applicable as to the question as to whether the patta was issued in the 

name of the plaintiff rightly or wrongly.  

37. Hence it is found that the plaintiff has right, title and interest over the suit 

land. Moreover it is found that there is no government land between the 

suit dag and village road and hence the suit land is not found to be the 

government land. Accordingly issue no. 5 is decided in positive and issue 

no. 9 is decided in negative. 

38. It is to be mentioned here that Hon’ble Civil Judge, Udalguri vide order 

dated 17.03.2016 passed in Title Appeal No. 07/2015 remanded back the 

instant case to this court for limited purpose. Moreover Hon’ble Civil 

Judge, Udalguri vide order 17.03.2016 directed this Court to issue fresh 

Advocate Commission to ascertain the status of the land as well as 

directed to determine the Issue No. 5 and Issue No. 9 by ascertaining the 



question of fact as to whether the schedule C land is a part of the patta 

land belonging to the plaintiff or is a government land. 

39. As it is already directed by Hon’ble Civil Judge, Udalguri vide order dated 

17.03.2016 passed in Title Appeal No. 07/2015, that there would not be 

full fledged re trial and that no further evidence is allowed, this court has 

not re appreciated the other issues framed in the instant suit and the 

decision reached in the other issues in the instant suit, in 

judgment and order passed in the instant suit on 19/10/2015 by this 

court, shall stand.    

 

 

ORDER 

 

40. In view of the discussions made above and the decisions reached in the 

foregoing issues, the suit of the plaintiff is decreed on contest with cost. 

 

41. The plaintiff is entitled to the reliefs as mentioned in judgment and 

order passed on 19/10/2015 in the instant suit. 

 

42. Prepare decree accordingly. 

Given under my hand and the seal of this court, on this the 06th day of 

October, 2016 At Udalguri. 

N.C.BHUYAN 

Munsiff 

Udalguri  

 

 

 

 

 



APPENDIX 

 

A) Plaintiff’s Exhibits: 

a) EX.1=       Annual Khiraj Patta 

b) EX.2 =      Jamanbandi copy  

c) EX. 3 (1) = Revenue Paying Reciept 

d) EX. 3(2) = Revenue Paying Reciept 

e) EX. 3(3) = Revenue Paying Reciept 

f) EX.3 (4) = Revenue Paying Reciept 

g) EX.3 (5) = Revenue Paying Reciept  

B) Defendant’s Exhibits: 

None  

C) Plaintiff’s Witnesses: 

a) PW.1- Pusparam Baishya 

b) PW.2- Prafulla Baishya 

c) PW.3- Dhaijyo Ram Medhi 

d) PW.4- Ganesh Baishya 

D) Defendant’s Witnesses: 

a) DW1- Bhimsen Biswas 

b) DW2- Sabin Daimary 

c) DW3- Mangal Daimary 

E) Court Witness: 

CW1- Keshab Chandra Dutta 

CW2- Rajib Sarma 

CW3- Mangal Basumatary 

CW4 Philliman Baskey 

F) Court Exhibit: 

a) EX. KA=    Court Order For Local Commission 

b) EX. KHA = Report Of Local Commission 

c) EX.GA=     Report Of Local Commission 



d) EX.GHA =   Report Of Local Commission 

e) EX.CHA =   Writ by the court 

f) EX.CHHA = Proceeding of the Commission 

g) EX.JA =      Report Of Local Commission 

h) EX.JHA =    Report Of Circle officer 

i) EX.NYO =   Report Of Laat Mandal 

j) EX.TA =     Report Of Laat Mandal/ I/C Kanango 

k) EX.THA =   Report Of Commissioner 

 

 

 

N.C.BHUYAN 

Munsiff 

Udalguri  

 

 

 

 


